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APPENDIX 1 

Relevant Criteria and Evaluation 
 

1. The City must be satisfied that there is a compelling case in the public interest that the 
powers conferred by S203 be engaged in order that the building or use proposed can be 
carried out within a reasonable time and in particular, that: 

(i) There is planning consent for the proposed development; 

(ii) Acquisition or appropriation and consequent engagement of S203 will facilitate the 
carrying out of development, redevelopment or improvement on or in relation to land, 
and in particular the proposed development for which planning consent has been 
obtained, or similar development; 

(iii) The development, redevelopment or improvement will contribute to the promotion or 

and those benefits could not be achieved without giving rise to all or some of the 
infringements - therefore it is in the public interest that the land be acquired by the City 
or appropriated by them for planning purposes, so as to facilitate the development 
proposed or similar development. 

(iv) There will be infringements of one or more relevant rights or interests as defined in 
section 205(1) of the HPA2016 or breach of a restriction as to user of land which cannot 
reasonably be avoided; 

(v) The easements to be interfered with cannot reasonably be released by agreement with 
affected owners within a reasonable time (and adequate evidence of satisfactory 
engagement, and where appropriate negotiation, has been provided to the City); 

(vi) The ability to carry out the development, including for financial or viability reasons, is 
prejudiced due to the risk of injunction, and adequate attempts have been made to 
remove the injunction risks; 

(vii) A decision to acquire or appropriate in order to engage S203 would be broadly 
consistent with advice given in the DCLG Guidance on Compulsory Purchase (2015) 
(updated in February 2018) (the DCLG Guidance) (and any replacement thereof) so 
far as relevant; 

(viii) The use of the powers is proportionate in that the public benefits to be achieved 
outweigh the infringement of human rights; 

(ix) The developer and the City have consulted with rights holders regarding the 
engagement of S203 wherever feasible and appropriate in the circumstances of the 
case. 

Each of these considerations is dealt with using the same enumeration below. 

(i) Planning permission 

2. Planning permission was granted for the Revised Development on 4 May 2018 under 
reference 17/01095/FULEIA. 
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(ii) Facilitation of the Revised Development by use of S203 

3. Based on the evidence submitted by the Owner, the programme for the Revised 
Development cannot be met unless those entitled to rights of light agree to infringements or 
the infringements are authorised by S203.  To maintain the programme in order to maximise 
the ability to deliver the completed development, including fitout and occupation by Deutsche 
Bank by the end of 2023, the Owner needs to enable the above grade development works 
in the first half of 2019 so as to enable completion during 2021 (the Development 
Programme).  However, given that the Affected Owners have a financial incentive to not 
agree to allow the infringement together with the negotiation history demonstrating a number 

 it is considered that the acquisition of the Redevelopment Site and 
engagement of S203 is necessary in order to  facilitate the carrying out of the Revised 
Development within the time required to allow Deutsche Bank to occupy the building.   

(iii) Revised Development in the public interest due to promotion of the economic, social or 
environmental wellbeing of the City 

4. The recent planning history of the Redevelopment Site is outlined in the Background section 
of this report.  The scheme will deliver an employment led mixed-use development that will 
enable projected employment generation of around 4,300 people, compared to 
approximately 790 in the previously existing buildings.  It is noteworthy that it is common for 
businesses within the financial services sector to operate at higher densities and a rate of 
one person per 8sq.m NIA would result in approximately 6,450 in the same space proposed 
to be occupied by Deutsche Bank.  This is an important consideration if the building was to 
be occupied by another tenant in the future as it could yield even greater employment 
generation.  In addition, the Revised development will provide public realm improvements, 
which are particularly key in close proximity to the new Crossrail Moorgate Ticket Hall, which 
will become a major transport hub.  The Revised Development is considered to be in 
substantial compliance with policies as discussed in more detail below. 

5. The London Plan includes the following relevant policies:  

i)  
will and boroughs should sustain and enhance the City of London as a strategically 
important globally-oriented financial and business services centre. 

ii) al Activities Zone  
and boroughs should secure completion of essential new transport schemes 
necessary to support the roles of CAZ, including Crossrail, and realise resultant uplifts 
in development capacity to extend and improve the attractions of the Zone. 

iii) 
address strategic as well as local differences in implementing this policy to meet the 
needs of the central London office market by sustaining and developing its unique and 

modernisation of the existing office stock in viable locations to improve its quality and 
flexibility. 

6. The City of London Local Plan 2015 includes the following policies: 

i) Under Implementation And Delivery  at paragraph 1.15, it states that the City will, 
where necessary, use its land and property ownership to assist with site assembly and 
use its compulsory purchase powers to enable the high quality development the City 
needs. 

ii) Strategic Objective 1 which is: 
. 
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iii) additional 
office development of the highest quality to meet demand from long term employment 
growth and strengthen the beneficial cluster of activities found in and near the City that 

ial and business 
centre, by: 

 150,000 m2 gross during the 
period 2011  2026 to meet the needs of projected long term economic and 
employment growth, phased in three five-year phases as follows: 

Phase 1 - 2011  2016: 650,000 m2 

Phase 2 - 2016  2021: 250,000 m2 

Phase 3 - 2021  2026: 250,000 m2 

A pipeline of at least 750,000 m2 gross office floorspace with planning 
permission but not yet commenced will be maintained to provide office occupier 
choice.   

The target of 650,000 m2 in Phase 1 (2011/12 to 2015/16) equates to an 
average of 130,000 m2 per annum.  For each of the financial years (apart from 
2014/15) there was a net loss in office floorspace. This was due to significant 
demolition of floorspace to enable redevelopment schemes to be delivered.   

In Phase 2 (2016/17 to 2020/21) a net gain target of 250,000 m2 was set, which 
equates to an average of 50,000 m2 per annum.  For the financial years in 
2016/17 there was a net loss of 61,600 m2 and in 2017/18 there was a net 
increase of 131,100 m2.   

In Phase 3 (2021/22 to 2025/26) the projections are primarily based on a mixture 
of sites: 

o where permission for redevelopment is granted but not commenced, 

o where an application has been submitted but is awaiting a decision as at 
31st March 2018, 

o plus, the application of long term trends relating to sites known from pre-
application discussions. 

The projections suggest that during this phase there would be a broad balance 
between the net gain stock supply and the office stock target.  The office 
floorspace is projected to increase from 8,900,000 m2 in 2011/12 to 10,500,000 
m2 in 2025/26.   

As the Revised Development would provide 63,008 m2 of office floorspace when 
completed, it stands to contribute in a meaningful way towards the office 
floorspace targets. 

 Encouraging the assembly and development of large sites, where appropriate, 

potential large office sites from piecemeal development and resisting 
development that would jeopardise the future assembly and delivery of large 
sites. 
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Encouraging the supply of a range of high quality office accommodation to meet 
the varied needs of City office occupiers.  

 Promoting inward investment and encouraging developers and businesses to 
invest and locate in the City. 

iv) P
, states that the City will invoke compulsory purchase 

powers, where appropriate and necessary, to assemble large sites. 

v) , 
states that the City will achieve this by encouraging office designs which are flexible 
and adaptable to allow for sub-division to create small and medium sized business 
units.  

vi) 

support services for its businesses, workers and residents.  

vii) Policy DM 10.7 relating to sunlight and daylight includes the statement in supporting 
text paragraph 3.10.42 that If a development is considered acceptable in planning 
terms and has planning permission, but it not proceeding due to rights to light issues, 
the City may consider acquiring interests in land or appropriating land for planning 
purposes to enable development to proceed.      

7. The provision of open space is supported by the following policies of the Local Plan: 

i) 
improved access to open spaces and facilities, increasing the number and quality of 

 

ii) Policy DM19.1, which states that: 

1. Major commercial and residential developments should provide new and 
enhanced open space where possible. Where on-site provision is not feasible, 
new or enhanced open space should be provided near the site, or elsewhere in 
the City. 

2. New open space should: 

a) be publicly accessible where feasible; this may be achieved through a 
legal agreement; 

b) provide a high quality environment;  

c) incorporate soft landscaping and Sustainable Drainage Systems, where 
practicable; 

d) have regard to biodiversity and the creation of green corridors; 

e) have regard to acoustic design to minimise noise and create tranquil 
 

8. In conclusion, the acquisition of the Redevelopment Site for planning purposes pursuant to 
S227, so as to engage S203, will facilitate the carrying out of the Revised Development which 
will contribute to the achievement and improvement of the economic well-being of the City 
as a whole (for example through the provision of offices) and of the environmental and social 
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well-being of this part of the City (for example through the provision of public realm, 
productive use of a largely vacant site, provision of development above the buildings 

around and above a key transport hub, and significant employment generation in immediate 
proximity to a new Crossrail interchange). 

9. The Revised Development has secured a planning obligation package together with a 
contribution to Crossrail. 

10. The key benefits of the Revised Development are: 

i) the provision of an employment led mixed-use development intended to be the London 
HQ of Deutsche Bank, a leading German global banking and financial services 
company projected to accommodate around 4,300 people and including retail to 
provide support services to the workforce in the area; 

ii) the provision of around 63,000 sq.m (GEA) of high quality office space, which equates 
to 41,662 sq.m (GEA) of net additional floorspace.   

iii) the provision of public realm improvements including new reinstated city walkway route 
which will provide a more direct, wider and higher quality access from the station below 
to the Barbican and Moorgate (including the new Moorgate ticket hall), high walk, 
public lifts (including disabled access), stairs, public escalators, public open space and 
landscaped green areas to be maintained by the Developer.   

iv) the productive use of a partly vacant site; 

v) the replacement of buildings demolished by Crossrail and the Owner, and the resulting 
infilling of the townscape gap. 

11. As demonstrated by the drawings attached to this report at Appendix 7, the Revised 
Development cannot be feasibly altered to avoid right of light infringements.  If the Revised 
Development does not proceed, the benefits identified above will not be delivered and it 
would not meet the requirements of Deutsche Bank.   

12. In relation to the benefits outlined at paragraphs 10.(i) and (ii) above, these relate directly to 
the design and scale of the Revised Development and are considered important in assisting 
the C
centres.  Deutsche Bank have indicated that following an extensive search, there is no other 
site in the square mile that would fulfil its specific needs.  The retention of Deutsche Bank in 
the square mile is considered to promote Core Strategy Policy CS1.     

13. The provision of the benefits identified in paragraph 10.(iii) above flow from the 
comprehensive redevelopment of the Redevelopment Site and will not be delivered as a 
package without the Revised Development. 

14. The provision of the benefits identified in paragraphs 10. (iii), (iv) and (v) above flow from 
ensuring that the Development Programme is not delayed as a result of Rights of Light 
issues.  It would be detrimental to the rejuvenation of the area if the Redevelopment Site 
remains vacant and undeveloped for any considerable period of time after the Crossrail 
station opens. 

15. For the reasons given the Revised Development is likely to contribute to the achievement of 
all three objects identified in S226(1)(a) of the TCPA. It would bring about the promotion or 
improvement of the economic, social and environmental well-being of the  area.   
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(iv) Infringement of rights by the Revised Development cannot be reasonably avoided 

16. In terms of the history of negotiations with the Affected Owners, the Owner has advised the 
City that specialist rights of light surveyors were instructed in 2012 to advise on design and 
massing in order to minimise the impact of the proposed development on neighbouring 
properties.  The Owner has retained the same specialist surveyors and the design and 
massing of the Revised Development has progressed in order to identify the impact of the 
Revised Development on neighbouring properties.  

17. By 2014 following the resolution of the optimum design, the Owner had contacted the 
majority of owners who could pursue an injunction preventing the development from 
proceeding.  Since 2014, the owners continued to seek agreement with the parties affected 
by the development.  As of 25 September 2018, the Owner has completed forty-three rights 
of light agreements with those owners that would hold potential injunctable rights of light 
claims in respect of the Revised Development.  Specifically, seven of the fifteen rights of light 
deeds with owners of commercial property have been completed, as well as thirty-six of forty-
nine deeds with owners of residential property. 

18. However, both legal and remaining commercial negotiations with other Affected Owners are 
proceeding slowly.  These include parties that were first contacted in 2014 and two affected 
properties where the owners are located overseas.  The Owner has indicated that 
negotiations will continue in good faith with the interests in the remaining properties.  Despite 
this commitment, the Owner is of the view that realistically, there is no prospect that 
agreement will be reached, and binding deeds of release entered into with the remaining 
Affected Owners to enable the Development Programme to be met.  To date, all Affected 
Owners have had offers made to acquire their respective interests.  All settlements agreed 
and best offers made to date would be honoured by the Owner.  This will be secured in the 
Indemnity which will be required to be given prior to any acquisition.   Affected Owners could 
also refer the level of compensation to the Lands Chamber.  The schedule attached as 
Appendix 5 lists the affected properties where there are outstanding agreements.  Personal 
information has been redacted from the schedule for privacy reasons. 

19. The impacts in planning terms, of the issues of daylight, sunlight and overshadowing were 
fully considered when this Committee resolved to approve the Revised Development in 
February this year.  Concerns raised by Barbican residents on the impacts to their sunlight 
and daylight were considered.  The Chief Planning Officer advised that the proposal was 
acceptable, and it was the presence of existing balconies, rather than the size of the 
proposed development, which would be the main factor in the relative loss of daylight and/or 
sunlight.  An extract from the 20 February 2018 Committee report evaluating the 
daylight/sunlight impacts is annexed at Appendix 6.   

(v) Rights of light cannot reasonably be released by agreement 

20. In deciding whether it is necessary to acquire an interest in land under S227 so as to engage 
the provisions of S203 and thereby facilitate the carrying out of the Revised Development, 
consideration should be given to whether agreements to permit infringement can be reached 
with owners of affected properties with rights of light on reasonable terms and within 
reasonable timeframes. 

21. The Owner has asked the City to take into account the following: 

i) Despite the significant efforts of the Owner, the legal and remaining commercial 
negotiations with other affected parties are proceeding slowly  in particular 2 of the 
affected properties are owned by individuals or companies located in China; 

ii) Even where progress has been made and commercial terms have been agreed, this 
is still subject to being able to agree the form of deed of release and complete it.  There 
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are still a significant number of remaining rights of light claims, and until all deeds of 
release have been entered into there is still a risk of injunctive relief being sought by 
any owner who has not entered into a deed of release; 

iii) There is no realistic prospect that agreement will be reached and binding deeds of 
release entered into with all Affected Owners in time to enable the above grade 
development works in the first half of 2019 so as to enable completion during 2021, for 
fit out and occupation by Deutsche Bank by the end of 2023; 

iv) Any delay to the Development Programme would also delay progress in carrying out 
the public realm upgrade in the vicinity; 

v) If the Development Programme is open t
jeopardised.   

22. The Owner s agreement with the freehold owners of the Redevelopment Site (London 
Underground Limited) enables them to drawdown a long-leasehold interest by way of one or 
two new head leases and permits the transfer of the long-leasehold interest to the City so as 
to enable the engagement of S203.  Due to the potential for judicial review following 
Committee resolution and the signing of the legal agreements, the Owner needs a minimum 
of 6 months post Committee to ensure that the Redevelopment can be delivered in a timely 
and orderly fashion in accordance with the Development Programme and will be able to 
accommodate Deutsche Bank and its requirements as set out in the agreement for lease 
and enable the delivery of the highwalk and improved public realm.  Any remaining risk of 
there being an Affected Owner with an injunctable position would have an impact on the 
timing and certainty of that delivery and achieving practical Occupation by the end of 2023.   

23. Given the current state of negotiations, it appears highly unlikely that the remaining deeds of 
release will be completed with all Affected Owners prior to the date that - right 
of light zone is expected to be breached in the summer of 2019.  The City Surveyor is 
satisfied that reasonable attempts have been made by the Owner to settle the remaining 
rights of light interests and that importantly, if the Recommendation in this report is accepted, 
S203 will not be engaged unless the Indemnity is entered into.  Such Indemnity will secure 
that any compensation liabilities will be met by the Owner and will include the commitment 
that the Owner will, on completion of an effective deed of release, honour the highest 
monetary offers that it has made to date to each of the individual owners for any injunctable 
right of light claims that could have arisen from the completion of the Revised Development. 

(vi) Revised Development prejudiced due to risk of injunction 

24. For the reasons set out above at paragraphs 3 and 21, the Revised Development stands to 
be prejudiced by the risk of injunction.  If the Revised Development cannot be completed in 
a form which meets the requirements of Deutsche Bank, this would have in impact on the 
financial viability of the scheme.  If construction of the Revised Development had to cease 
due to an injunction from an Affected Owner, this too would have an impact on the 
Programme and could impact on the financial viability of the project. 

(vii) Decision to engage S203 would be consistent with DCLG Guidance 

25. The City has the power under section 226(1) of the TCPA to make an order to acquire the 
Redevelopment Site compulsorily.  The advice given in the DCLG Guidance should be taken 
into account in deciding whether to acquire land in order to engage the provisions of S203.  
At paragraph 12, the DCLG Guidance states that a compulsory purchase order should only 
be made where there is a compelling case in the public interest.  A similar approach should 
be taken when deciding whether to acquire land for planning purposes in order to engage 
S203.  Given that it is in the public interest that the Revised Development should proceed 
(as discussed in part (iii) above), and the fact that the Revised Development (or some similar 
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development) will not proceed whilst the prospect of an injunction to restrain interference 
with rights to light remains, there is a compelling case in the public interest that the 
Redevelopment Site should be acquired for planning purposes in order to engage the 
provisions of S203.   

26. A confirming authority would expect the acquiring authority to demonstrate that they have 
taken reasonable steps to acquire all of the land and rights included in the Order by 
agreement.  Here, it would be appropriate to show the efforts undertaken by the Owner and 
in particular the attempts to acquire the relevant interests by agreement.  The efforts made 
have been discussed at paragraphs 16 to 18 above and are considered to include all 
reasonable steps.  In addition, the Owner has confirmed that after any resolution, it would 
continue to settle compensation at the highest monetary offer made to each relevant party 
to date, and this requirement is to be contained in the Indemnity provided to the City. 

27. The DCLG Guidance also says that when making and confirming an order, acquiring 
authorities should be sure that the purposes for which the compulsory purchase order is 
made justify interfering with the human rights of those with an interest in the land affected.  
These issues are considered below in part (viii). 

(viii) Public benefits associated with engagement of S203 outweigh infringement of human 
rights 

28. Human Rights issues arise in respect of the proposed arrangements.  An acquiring authority 
should be sure that the purposes for which the Redevelopment Site is to be acquired and for 
which rights are to be overridden sufficiently justify interfering with the human rights of those 
with interests in the land affected.  Furthermore, following the introduction of the Human 
Rights Act 1998 the City is required to act in accordance with the European Convention on 
Human Rights (the ECHR) in deciding whether or not to implement the arrangements.  Article 
1 of the First Protocol of the ECHR provides that every natural or legal person is entitled to 
peaceful enjoyment of their possessions.  Acquisition of property under S227, which engages 
S203 to allow interference with rights of light, involves interference with a person's rights 
under this Article.  As these rights are enjoyed by corporate bodies as well as individuals all 
of those whose rights will be affected can claim an infringement.  

29. However, the right to peaceful enjoyment of possessions in this Article is a qualified rather 
than absolute right, as the wording of Article 1 of Protocol 1 permits the deprivation of an 

provided for by law and by the general principles of international law.  In cases such as this, 
where rights to light are enjoyed by residential properties Article 8 is engaged (the right to 

 Article 8(2) allows for interference 

of national security, public safety or the economic well-being of the country, for the protection 
of health and morals, or for the prote  

30. There must therefore be a balancing exercise between the public interest and the individual's 
rights whereby any interference in the individual's rights must be necessary and 
proportionate.  "Proportionate" in this context means that the interference must be no more 
than is necessary to achieve the identified legitimate aim.  A "fair balance" must be struck 
between the rights of the individual and the rights of the public.  It is for members to consider 
the issue  

31. In the present case it is considered that the public interest in facilitating the redevelopment 
outweighs the rights of the individuals to peaceful enjoyment of their possessions and their 
right for private and family life and home and that the proposed use of S203 powers amounts 
to a proportionate interference in all the circumstances.  Central to the issue of proportionality 
is the availability of compensation to those who are deprived of their Rights of Light.   



 

16 

32. The key public benefits arising from the Revised Development are set out at paragraph 10 
above.  The planning implications of the Revised Development have been fully considered 
and it has been deemed acceptable with planning permission being granted in May 2018. 

(ix) Consultation with Affected Owners 

33. The Developer has contacted all of the Affected Owners with the intention of negotiating 
settlements in respect of each interest as evidenced in the schedule annexed at Appendix 
5.  The City wrote to all Affected Owners with injunctable interests (as shown in Appendix 
5) that were yet to conclude agreements for settlement on either 4 or 23 July 2018.  The 
Affected Owners were advised that the City had been asked by the Owner to consider 
acquiring an interest in the Redevelopment Site for the planning purpose of facilitating the 
carrying out of the Revised Development, so as to engage the provisions of S203.  The 
letters also briefly explained the effect of S203 and welcomed engagement on any 
outstanding issues that the recipient may have.  The majority of the recipients had already 
engaged surveyors and reached agreements in principle with the Owner (as shown in 
Appendix 5) and the City did not receive any responses that prompted further consultation. 

34. The City will again write to the same Affected Owners once this report is available online, 
notifying them that the report is being made with the Recommendation to engage S203.  


